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Анализ нормативно-правовых основ 
создания трастового фонда в 

Республике Казахстан

Ляззат Ибрагимова 

The purposes of the creation of biodiversity 

conservation trust funds are following:

The purposes of the creation of biodiversity 

conservation trust funds are following:
1. The basic purpose of the conservation trust fund is to 
provide long-term  funding of environm ental  projects;

2. The conservation trust fund should be created in a 
form  of legally independent institute (i.e. to be non-
governm ental) and should be m anaged  by independent 
Board m em bers;

3. A broad variety of  interested participants should be 
involved in the work of the fund – non-governm ental 
organizations, governm ent institutions, scientific 
organizations and the  private sector, donor agencies  and 
com m unities (international organizations);

4. It is necessary to have legal and financial system  along 
with the tax laws which would provide protection of financial 
actives of the fund and its legal independence and stim ulate 
donations from  the  private sector.

Com parative analysis of the category “trust fund”Com parative analysis of the category “trust fund”

M anual on financing 
of nature protection 

activity

Clause 886 of Chapter 
44 of the Civil code of 

the Republic of 
Kazakhstan

trust fund:a legal structure 
by which m oney or other 
property is held, invested, 
and spent by a board of 

trustees or board of directors 
exclusively for a specific 
charitable purpose, as 

defined in a charter or deed 
of trust.

Institute of trustees: according to the 
term s of a Trust Deed one side (the 

founder of trust m anagem ent) transfers the 
property for trust m anagem ent to another 
side (the trustee), and the other side 

undertakes to carry out m anagem ent of 
this property in interests of the person 
specified by the founder (beneficiary)The national fund has been transferred for 
confidential m anagem ent (trust) of 

National Bank of the RK by signing the 
corresponding contract

Possible organizational and legal form s of the 
creation of trustfunds

Possible organizational and legal form s of the 
creation of trustfunds

Com m ercial organization –
juridical body pursuing obtaining 

of the incom e as the basic 
purpose of the activity

Noncom m ercial organization –juridical body 
which does not have the purpose of obtaining 

the incom e and  does not distribute the 
received net profit between participants

Institution:
-Public association; 
-Joint-stock com pany 
-Consum er cooperative society 
-Fund 
-Religious association; 
-Associations of juridical bodies  in a 
form  of association (union)

Fund is recognized as a 
noncom m ercial 

organization without 
m em bership founded by 
citizens and (or) juridical 
bodies on the basis of 
voluntary property 

paym ents, pursuing social, 
charitable, cultural, 

educational and other 
socially useful purposes.

Depending on the com position  
of the founders:
-Private, 
-Corporate,
-Public, 
-State funds
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Suggested structure of the m anagem ent of the fundSuggested structure of the m anagem ent of the fund
Board of trustees (Board of directors) -

constantly operating joint m anagem ent body is 
form ed by the decision of founders

The executive agency of  the fund -acts on a basis of 
decisions of the board of trustees, executes its decisions and 
is accountable to it. It can be presented by several  m em bers 
of the Board of Fund or by Executive Director of the Fund

The property of the corporate fund is form ed at the expense of m om entary 
and (or) regular receipts from  one or several juridical bodies -com m ercial 
and (or) noncom m ercial organizations (founders).
Such sources are following:
1) receipts from  founders (participants, m em bers); 
2) voluntary property paym ents and donations; 
3) receipts (incom e) of realization of goods, work, services in the cases 
established by the legislation; 
4) dividends (incom es), com pensation (interest), received under shares, 
bonds, other securities and contributions (deposits); 
5) other receipts which are not forbidden by the law.

Auditor

Advantages and Disadvantages  of corporate 
funds

Advantages and Disadvantages  of corporate 
funds

Advantages Disadvantages
Both commercial and
noncommercial organizations
(a broad variety of involved
subjects, including the state)
can be the founders of the
fund.

Lack of the opportunity for
individuals  (scientists,
public figures, etc.) to
become members of the
fund.

Possibility exists to attract
international organizations
(including donors) to
participate in the creation of
the fund as a full founder.
Significant capitalization of the
fund (at the expense of
founders)

Advantages and  disadvantages of public fundsAdvantages and  disadvantages of public funds

A d v a n ta g e s D is a d v a n ta g e s
L o ya lty  o f th e  in te rn a tio n a l
o rg a n iza tio n s  to  th e  F u n d  a s
to  a n  in d ep en d e n t in s titu te
s o  th a t it is  c ap ab le  to
s tre n g th e n  th e  n o n -
g o v e rn m e n ta l se c to r a n d
in c rea se  th e  p o te n tia l o f
N G O  w h ic h  tak e  p art in  th e
a c tiv itie s  o f  b io d iv e rs ity
c o n se rv a tio n

O n ly  in d iv id u a ls  an d  p u b lic
a s so c ia tio n s  w h ich  a re  a ls o
c re a te d  b y  in d iv id u a ls  c an
b e  fo u n d ers  o f th e  fu n d
(o th e r in te rn a tio n a l
o rg an iza tio n s ,  g o v ern m en t
in s titu tio n s  c an  n o t
p a rtic ip a te  as  fo u n d e rs  o f
th e  fu n d )

In s ig n ific an t am o u n t o f th e
c ap ita l
A b s en ce  o f d irec t
g o v e rn m en ta l in vo lvem en t
in to  th e  a c tiv itie s  o f th e  fu n d
a n d  th e re fo re  su c h  fu n d  is
n o t a ttra c tiv e  fo r
in te rn a tio n a l d o n o rs

Advantages and Disadvantages of  state fundsAdvantages and Disadvantages of  state funds

Advantages Disadvantages
Total control by the
government which gives
an opportunity to
influence on a policy of
the Fund in favor of
governmental priorities

Only government can be a
founder of the fund and it
does not correspond to the
interests of international
donor organizations  that
are interested in
supporting non-
governmental  institutions.
Impossibility to involve
non-governmental
organizations in the
activities of the state fund.
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Existing regim e of taxation of noncom m ercial 
organizations

Existing regim e of taxation of noncom m ercial 
organizations

Kind of
a tax

Description of the regime

Cor-
pora
te
sur-
tax

According to clause 120 of Tax Code of the Republic of Kazakhstan the
income of a noncommercial organization received in the form of
compensation under deposits, grants, entrance and  membership payments,
charitable and donor’s help, gratuitously transferred property, deductions and
donations on a gratuitous basis is not a subject to the taxation provided that
the following conditions are observed: 1) The noncommercial organization
has no purpose of obtaining the income as it is; 2) The noncommercial
organization does not distribute received net profit or property between the
participants. Other incomes are a subject to the taxation in accordance of the
generally established order.

The
valu
e-
adde
d tax

According to clause 229 of Tax Code of the Republic of Kazakhstan turnovers
on realization of the services which are carried out by noncommercial
organizations specified in item 1 of clause 120 of TC are exempted from the
value-added tax if they are connected:

1) with rendering services on protection and social security of children,
aged, veterans of war and work, invalids;
2) with realization of ceremonies, rites and trading of religious accessories by
religious organizations

Gro-
und
tax

According to clause 338 of TC juridical bodies defined  in clause 120 of TC
calculate the ground tax using the lowering factor 0,1.

Existing regim e of taxation of  property (finances) 
received in the form  of  a grant

Existing regim e of taxation of  property (finances) 
received in the form  of  a grant

Kind of
a tax

Description of the regim e

According to  Tax Code grant is the property g iven on a gratuitous basis b
states, state governm ents ; in ternational and state organizations, foreign non
governm ental public organizations and funds, w hose activity has charitable an
international character and does not contradict to  the Constitution of the Republ
of Kazakhstan, included in the list issued by the G overnm ent of the Republic o
Kazakhstan on the conclusion of the state bodies
Value-
added tax

According to clause 234 of TC im port of the goods w hich is carrie
out on the basis of grants given by states, state governm ents an
international organizations is exem pted from  value-added tax

Social tax Paym ents w hich are m ade due to  grants g iven by states, sta
governm ents and in ternational organizations (clause 316 TC) are no
the object of the social tax. These conditions are applied, if paym en
are m ade according to the contract concluded either w ith the grante
or w ith the executor appointed by the grantee for realization of th
purposes of the grant

Ground
tax

According to clause 338 of TC juridical bodies defined  in  clause 120 o
TC calculate the ground tax using the low ering factor 0,1

Custom s
paym ents

According to clause 330 of Custom s code of the R epublic o
Kazakhstan goods bought at the expense of grants g iven by state
state governm ents  and  international organizations defined accordin
to the tax law s of the Republic of Kazakhstan are exem pted fro
custom  paym ents

The necessity of creation of a special law regulating 
the activities of environm ental trust fund

The necessity of creation of a special law regulating 
the activities of environm ental trust fund

Pro Contra
Such law would give the Fund
a special status without
binding to any existing
juridical  act;

There are no any legal preconditions
for creation of such law, i.e. the lega
structure of regulating conditions is
very vulnerable (for example a specia
law was created for establishing
Investment fund of Kazakhstan due to
the fact that the purposes of creation
of the Fund had been proved in the
Strategy of industrially-innovative
development of Kazakhstan.)

Possibility of creation of a
general act which can regulate
all aspects of the activities of
the Fund.

Creation of this special law will entai
the necessity of including
corresponding norms into the Laws
«Environmental protection» and «
Especially protected areas »

Fulfillment  of the international
obligations connected with
biodiversity protection and
conservation.

Possibility of the acceptance o
corresponding amendments in existing
laws

O bstacles which are expected  if governm ent 
becom es one of the founders of the trust fund
O bstacles which are expected  if governm ent 
becom es one of the founders of the trust fund

Creation of the Fund should be regulated at the state level
as the government participates in its activities;
it is supposed that international organizations- donors will
be involved as cofounders of the fund. After signing  the
Constituent contract of the Fund (Memorandum,
Agreement) with international organization (PROON/GEF)
the government will incur certain  obligations which will cause
the necessity of carrying out some interstate procedures on
legitimization of the conditions of the contract;
Prospective investment activities of the Fund should be
settled by the legislation as it is stipulated for banks, pension
funds, insurance companies of the RK. There are certain
restrictions and specifications on investment activity of these
institutions;
Creation of the Fund will form the basis for accepting
respective alterations into the tax laws (fixing of certain
privileges), and into the legislation of the state purchases, etc.
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